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1. Appointment of director  
First Director  
Name of the first directors are provided in AoA. Unless otherwise mentioned, the first 
individual shareholders of the company whose liability towards the company is limited by 
shares (subscribers of memorandum) will be the directors of the company until new 
directors are appointed. In case of OPC, an individual being member shall act as directors 
unless other directors are appointed [152(1)].  
 
Subsequent Directors  
All the directors are to be appointed in AGM [152(2)]. DIN is a must [152(3)]. Every 
director proposed to be appointed as director, should furnish a statement, that he is not 
disqualified from being a director [152(4)]. The director should submit his consent which 
should be filed with the ROC within 30 days. In case of appointment of independent 
directors, a statement should be annexed that states that all the conditions pertaining to 
their appointment as per the provisions of this act have been fulfilled [152(5)]. Out of total 
number of directors in a public/ private limited company, unless otherwise mentioned in 
AOA, 2/3rd of the directors should be retired and reappointed on a rotational basis. 1/3rd of 
the directors will not retire until they attain a certain age. 2/3rd of the rotational directors, 
who are holding office for the maximum tenure, must retire at the AGM. But, if two 
persons were appointed on the same date, the decision is to be taken based on mutual 
consent of drawing of lot. Total number of directors should not included independent 
directors [Exception: Government company or subsidiary thereof] [152(6)]. If the vacancy 
of the retiring director is not filled and the meeting did not take any resolution not to fill the 
vacancy, in that case, the meeting will be adjourned next week, same day and place. If the 
same day next week is a holiday the subsequent day, the meeting will be held. If in the 
adjourned meeting the vacancy is not filled and the meeting did not take any resolution not 
to fill the vacancy, in that case the retiring director will be reappointed subject to the 
following conditions: [152(7)]  

(i) The proposal for his reappointment was proposed in the meeting but 
rejected 

(ii) Unwillingness of the director  
(iii) Not qualified  
(iv) Any special or ordinary resolution not to appoint the director 



Additional Director [161(1)] 
The AOA confer the right on the BOD of the company to appointment any person as 
additional directors unless that person fails to get appointed in the AGM. The person is 
allowed to hold office till the next AGM or the last date when the AGM should have been 
held. 
Alternate Director [161(2)] 
When a director is absent from India for a period not less than 3 months, the BOD may 
appoint an individual as alternate director in his place subject to the following conditions:  

(a) The person is not appointed as alternate director for any other director  
(b) A person cannot be appointed as an alternate director to an independent 

director unless he fulfills the appointment requirement of an independent 
director  

(c) Alternate director must vacate the office when the original director returns to 
India  

(d) He should not hold office for a period more than permissible for the original 
director  

(e) If the original director is supposed to retire before his returns to India, the only 
he is eligible for reappointment not his alternate director  

(f) Holding the directorship in the same company [Amendment 2017] 
Nominee Director [161(3)] 
Central Government, State Government, or any other institutions by virtue of their 
shareholding in a company may nominate a person to be appointed as a director in the 
company by the BOD subject to the allowance by AOA 
Small Shareholder Director [151 & Rule 7]  
A listed company may have one director appointed by the small shareholders where small 
shareholders mean shareholders holding nominal value of shares of not more than Rs. 
20000  
1. The company may appoint small shareholders’ director on their own or on notice of 

1000 small shareholders or 1/10th of the total number of small shareholders whichever is 
lower  

2. At least 14 days before the day of the meeting, the requisite number of small 
shareholders should tender a notice with their intention to elect a director, along with 
his name, address, shares held, folio number along with the information of small 
shareholders sending such notice. If the person to be elected does not hold any shares, 
information on shares held or folio number need not be provided.  

3. The person whose name has been proposed should submit a statement containing 
therein his DIN, any disqualification and his consent  

4. Such director may be considered as an independent director if he fulfills the 
independence criteria as per Section 149 (6) and (7) of the companies act.  

5. Such director is not liable to retire by rotation. He has a tenure of 3 years as small 
shareholders’ director, beyond which he cannot be reappointed.  

6. If a person is disqualified to be a director (u/s 164), he cannot be appointed as a small 
shareholders’ director  

7. Such director should vacate his office immediately, if he is disqualified u/s 164, office of 
the director becomes vacant in pursuance to section 167 and he contravenes the 
independence criteria set in section 149(6).  

8. No person should hold the position of small shareholders’ in more than two companies 
at once. However, if the second company is a competitor of the first company, then the 
person cannot be a small shareholders’ director in the second company.  



9. From the date when he ceases to be the director of the company, for another three 
year he cannot be associated with the company either directly or indirectly.  

Casual Vacancy of the Directors [161(4)] 
In case of any company [Amendment 2017 – previously it was only public] casual vacancy of 
any director appointed by the shareholders at the AGM, the BOD has the authority to fill 
the casual vacancy. However, the person so appointed is allowed to hold office till the actual 
term of original director if it was not vacated. Such appointment is to be validated by the 
members in the next AGM.  
Right of a person other than retiring director to stand for directorship (Sec. 160) 
If a person is not a retiring director as per section 152, he is allowed to stand for the 
candidature of directorship if he or any other member of the company sends a notice to the 
ROC along with Rs. 1 lakh as a security proposing his candidature 14 days before the 
meeting. The company should inform such candidature to other members in the company. If 
at the meeting, the person gets elected or receives 25% of the valid votes by show of hands 
or poll, then the security amount is to be refunded.  
Appointment by proportional representation [Section 163]  
If the AOA allows for it, appointment of 2/3rd of the total number of directors should be 
done according to proportional representation by a single transferrable vote or cumulative 
voting in every 3 years. Casual vacancy to fill as per Section 161 (4) of the companies act 
Under single transferable voting, each shareholder irrespective of his shareholding is entitled 
for one vote per post of directors to be appointed.  For example, let us take a situation 
where there are five posts of directors to be appointed in a company out of a total of eight 
candidates. Here each shareholder irrespective of number of shares he holds can cast one 
vote each in favour of up to five candidates. Five candidates getting the highest number of 
votes in order will get elected. Under cumulative voting, each shareholder is entitled to have 
number of votes as per his shareholding. For example, let us take a situation where a 
shareholder has 500 numbers of shares in a company and there are 05 number of directors 
to be elected out of a total of 08 candidates. Here he is eligible to cast 500*5=2500 number 
of votes. He can use all these votes for a single candidate or he can divide his votes amongst 
all the candidates. 
Appointment by Central Government [Section 167 (3)]  
If the director is required to vacate his office due to (a) disqualification u/s 164; (b) not 
attended board meetings in the last 12 months without furnishing leave of absence; (c) 
enters into any contract in which he is directly or indirectly interested but failed to disclose 
such interest u/s 184; (d) disqualified by the tribunal; (e) removed from office in pursuant to 
this law (f) convicted by the court for any moral turpitude [Section 167(1)], the central 
government appoint a director in his place till the new director is appointed at the AGM.  
Appointment of directors to be voted individually [Section 162]  
Two or more persons cannot be appointed as directors by passing a single resolution. 
Separate resolution is required for electing each director. However, this can be done, if in 
the meeting the company agrees upon a motion that two or more directors may be elected 
by passing a single resolution without any votes cast against it. Without such motion, 
company electing 2 or directors by passing a single resolution will be void.    
Appointment by tribunal [Section 242 (2) (j) & (k)] 
If the managing director or any other director is removed by the tribunal, a new director 
may be appointed in his place by the tribunal  
 
2. Position of director  
 Director as manager [2(53)]: a manager is responsible for management of substantially 

whole of operation of the company under the control of the board of directors and may 



include a director as well. A manager may be under a contract or in full time service in 
the company.  

 Director as key managerial personal [2(51)]: CEO, CFO, whole time director, MD, CS, 
or any other officer as notified  

 Director as officer [2(59)]: officer includes a director, manager or KMP based on whose 
instructions the board of a number of directors are accustomed to act.  

 
3. Rights of directors  
The rights of the directors are to attend the meetings of the company; to participate in the 
management of corporate affairs; and to receive remuneration, if any fixed.  
 
4. Duties of directors  
Duties of the directors w.r.t. financial reporting (134) 

1. Financial statements including consolidated financial statements are to be signed by 
the chairperson of the board and 2 other directors who may be CEO and CFO of 
the company along with CS.  

2. The directors’ report should include the following:  
(a) Number of board meetings  
(b) Terms of appointment and remuneration of directors  
(c) Declaration by independent directors  
(d) Board’s comments on auditors’ qualifications  
(e) Board’s comments on secretarial audit done by the CS 
(f) Director’s responsibility statement  
(g) Particulars of loans, guarantee 
(h) Related party contracts  
(i) State of affairs of the company 
(j) Recommendations about transfer to reserve and dividend payment  
(k) Material changes that may affect financial position of the company  
(l) Company’s policy regarding technology absorption, resource utilization, 

foreign exchange, energy conservation, risk management, CSR,  
(m) Performance of the board and board committees  

3. The director’s report should be attached with financial statements at the time of 
submission of annual return 

4. The director’s responsibility statement should include the following:  
(a) Compliance with applicable accounting standards while preparing financial 

statements  
(b) Material accuracy and consistency of accounting policies  
(c) Maintenance of adequate accounting records to prevent fraud and 

irregularities  
(d) Going concern concept in accounting  
(e) Internal financial control (orderly and efficient functioning of business, 

safeguarding of assets, prevention against frauds and errors, conformity with 
applicable laws and reliable preparation of financial statements) to be 
followed by the company  

(f) Compliance with other laws and regulations  
5. The director’s report should be signed by the chairperson of the board (if 

authorized) or MD and any other director  
6. The financial statements and consolidated financial statements with any notes 

thereon, auditor’s report and director’s report should be published and circulated 



7. Punishment for contravention for company: fine of Rs. 50000 to Rs. 25 lakhs. 
Punishment for officer in default: jail term up to 3 years and fine of Rs. 50000 to Rs. 
5 lakhs.  

Duties of the directors (166) 
1. Act according to AOA 
2. Promote the object of the company and protect interests of all its stakeholders  
3. Due care, skill, diligence, independent judgment  
4. Should not have any conflict of interest with the company  
5. Not entitled to any undue gain for himself or any of his relatives. In that case, he is 

liable to pay to the company an amount equal to such gain 
6. Punishment for contravention: fine of Rs. 1 lakh to Rs. 5 lakh  

Duties with regard to disclosure of receipt in case of transfer of property, undertaking or shares 
(191) 
If the director loses his office for transfer of property, undertaking or shares of the 
company in favor of a particular person, or a body corporate which is going to enjoy the 
controlling right or 1/3rd of the voting right in the company, the director for loss of his 
office, is going to be compensated for such loss only if the payment is approved in the BOD 
meeting with appropriate quorum. The punishment for contravention is Rs. 25000 to Rs. 1 
lakh fine. The director is required to disclose payment from such transaction.  
 


